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OPINION

This case isbefore the court for the second time. Petitioner Methodist Healthcare-Jackson
Hospital (“Methodist”)* isa*“ non-profit, church-rel ated healthcare provider that operates ahospital
inJackson, Tennessee.” Respondent Jackson-M adison County General Hospital District (* Jackson-
Madison”) isagovernmental entity responsiblefor the operation of acompeting hospital in Jackson.
Respondent Tennessee Health FacilitiesCommission (“ Commission”) isastate agency charged with
exercising regulatory control over health care facilitiesin Tennessee.?

Thefirst appeal in this case was addressed in an opinion filed November 28, 2001. In the
case styled Jackson-Madison County Gen. Hosp. Dist. v. Tennessee Health Facilities Comm’n,
No. M1999-02804-COA-R3-CV, 2001 WL 1504745, at *4 (Tenn. Ct. App. Nov. 28, 2001), the
Tennessee Court of Appeals, Middle Section, considered the sol eissue of whether Jackson-M adison
was entitled to dismissits appeal of the trial court’s dismissal of respondent’s Petition for Writ of
Certiorari, under T.R.A.P. 15(a). The court of appeals affirmedthetrial court’s December 16, 1998
Order dismissing Jackson-Madison’ s petition, and granted Jackson-Madison’s Rule 15(a) motion
todismissitsappeal. 1d. at *8. Thefactsin Jackson-Madison County areidentical to those before
this Court, and we therefore quote at length from the Middle Section’s opinion in providing the
factual background for the case at bar :

Sometime in 1998, Methodist Healthcare-Jackson Hospital
(“Methodist Healthcare”) applied to the Tennessee Health Facilities
Commission for a certificate of need to undertake a $20,355,810
expansion of its facility for the purpose of initiating neonata
intensive care and open heart surgery services. On September 11,
1998, Jackson-Madison County General Hospital District (* Jackson-
M adison County”) filed written objectionsto Methodist Healthcare' s
application asserting that the expanded services were not needed and
would duplicate servicesit was already providing.

1ThisCourt granted M ethodist’ s M otion to Substitute Party, substituting Jackson Tennessee Hospital Company,
L.L.C. d/b/aRegional Hospital of Jackson for petitioner. However, for the sake of convenience and continuity, we will
continue to refer to the petitioning party as M ethodist.

2 The Commission elected to forego submission of an appellate brief in this case pursuant to T.R.A.P. 29 and
35.
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The Commission took up M ethodi st Healthcare' sapplication
at its September 23, 1998 meeting. After presentations from both
sides, the Commission initially decided by asix to five vote to grant
Methodist Healthcare’'s application. Following a recess, the
commission member who had made the motion to grant Methodist
Healthcare's application moved to reconsider the vote. The
Commission adopted the motion by avote of six to five. Thereafter,
the Commission, by asix tofivevote, denied Methodist Healthcare's
application for a certificate of need, finding that the proposed
expansion was neither needed nor economically feasible and that it
would not contribute to the development of adequate and effective
healthcare in the area.

Methodist Healthcare' s narrow defeat rai sed questions about
the propriety of the Commission’s reconsideration of its initial
decision. Even though the Commission had followed a similar
procedure in earlier hearings, some questioned whether its second
vote was inconsistent with Tenn. Code Ann. § 68-11-108(e) (Supp.
2000). Accordingly, both the Commission and a state senator
requested the Attorney General and Reporter to render a formal
opinion regarding whether the Commission’ s reconsideration of its
decision regarding Methodist Heathcare's application was
inconsistent with Tenn. Code Ann. 8§ 68-11-108(e). On October 1,
1998, the Attorney General issued an opinion that the Commission
did not have the authority to reconsider itsinitial decision and that all
the Commission’s actions after the initial vote were of no effect.

On October 23, 1998, Jackson-Madison County filed a
petition for writ of certiorari and writ of supersedeas in the Circuit
Court for Davidson County seeking judicial review of the
Commission’ s proceedings ontwo grounds. First, Jackson-Madison
County asserted that one of the Commission memberswho had voted
in favor of granting Methodist Hedthcare's application for a
certificate of need should have recused himself because his company
had a “direct financial relationship” with both Jackson-Madison
County and Methodist Healthcare. Second, it asserted that the
announced intention of the Commission’ sstaff toissuethe certificate
of need notwithstanding the Commission’s decision to deny it was
arbitrary, capricious, and unlawful.

On October 28, 1998, the circuit court transferred the petition

to the Chancery Court for Davidson County, and one of the
chancellors signed a fiat directing the clerk and master to issue the
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writ of certiorari directing the Commission to forward the record of
its proceedings involving Methodist Healthcare' s application for a
certificate of need to the court. However, thetrid court did not issue
a writ of supersedeas that would have prevented the Commission
from issuing the certificate of need to Methodist Hedthcare.

The Commission met later in the day on October 28, 1998.
During thismeeting, the Commission’ sgeneral counsel informed the
Commission of the actions taken by thetrial court earlier in the day
and explained her understanding of the significance of the Attorney
General’s October 1, 1998 opinion. She stated that the Attorney
General had “ effectively reversed” the Commission’ s September 23,
1998 decision to deny Methodist Healthcare's application for a
certificate of need. She aso admonished the Commission to
“conform your conduct with the advice of the Attorney General” and
warned that the “Commission will have to face some sort of lega
action if we choose ... to ignore [the Attorney General’s opinion].”
Thegeneral counsel also advised the Commission that neither shenor
the Attorney General would represent the Commission or the
individual commissionersif they disregarded the Attorney General’s
opinion and that they would be required to retain their own lawyers
when Methodist Healthcarefiled suit. With this“advice’ ringing in
their ears, the commissioners decided to “concur” with the Attorney
Genera’s opinion. Thereupon, the general counsd informed the
Commissionthat Methodist Healthcare' scertificate of need would be
signed and issued forthwith.

Both the Commission and Methodist Healthcare later filed
motionsto dismissJackson-M adison County’ s petition ontheground
that Jackson-Madison County had adequate remedies under the
Uniform Administrative Procedures Act that it had failed to exhaust.
On December 16, 1998, the trial court entered an order dismissing
Jackson-Madison County’'s petition for writ of certiorari with
prejudice on the ground that Jackson-Madison County had failed to
exhaust itsadministrative remediesunder the Uniform Administrative
Procedures Act. Jackson-Madison County filed atimely appeal with
this court.

Because the trial court had not issued a writ of supersedeas,
the proceedings beforethe Commission did not abate while Jackson-
Madison County’s apped was pending. Both parties had requested
a contested case hearing in accordance with Tenn. Code Ann. § 68-
11-109(a)(1). Accordingly, on January 7, 2001, Jackson-Madison
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County filed amotion for summary judgment with the administrative
law judge assigned to conduct the contested case hearing. In its
motion, Jackson-Madison County asserted that Methodist
Healthcare' s certificate of need wasinvalid (1) because Tenn. Code
Ann. 8§ 68-11-108(e) did not prevent the Commission from
reconsidering and denying Methodist Hedthcare' s application for a
certificate of need and (2) because one of the commissioners who
voted to grant Methodist Healthcare's application should have
recused himself because of hisdirect financial relationship with both
parties.

Both Methodist Healthcare and the Commission objected to
the administrative law judge's consideration of Jackson-Madison
County’s motion for summary judgment. They argued that the
administrative law judge lacked jurisdiction to address the motion
because it was based on the same grounds as Jackson-Madison
County’ spetition for writ of certiorari. Theadministrativelaw judge
decided to proceed with the motion. On September 24, 2001, the
administrative law judge filed an order concluding that Jackson-
Madison County was, as a matter of law, entitled to a judgment
vacating the certificate of need issued to Methodist Healthcare.
Based on the undi sputed evidence, theadministrativelaw judgefound
that one of the commissioners who voted to grant the certificae of
need “had a pecuniary interest in the proceedings sufficient to
necessitate his disqualification.” The administrative law judge aso
found that Tenn. Code Ann. § 68-11-108(e) did not prohibit the
Commission from reconsideringitsinitial voteto approve Methodist
Healthcare s application because, at the time, the Commission had
not yet finally “ decided” whether to approve or deny the application.

With the favorable order by the administrative law judge in
hand, Jackson-Madison County has now filed a Tenn. R. App. P.
15(a) motion to dismissitsappeal fromthetrial court’sDecember 16,
1998 order. Methodist Healthcare opposesthe motion, asserting that
the administrative law judge’ s September 24, 2001 order is“ripefor
appea and reversal” and that “fairness and equity” should prevent
Jackson-Madison County from being alowed “to ‘whipsaw’
Methodist ... through the simultaneous use of competing forums.”

Id. at *1-*3.

On October 30, 2001, Methodist filed aPetition for Judicial Review of theadministrativelaw
judge's (*ALJ’) September 24, 2001 Administrative Order. Methodist’ s petition was premised on
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the assertion that the AL Jerred ingranting summary judgment in favor of Jackson-M adison because
the alleged procedural error issues were pending before the court of appeas. Methodist further
asserted that the ALJ s decision improperly rejected and overruled the Attorney General’ s opinion.

On December 11, 2001, Methodist filed a motion to stay the ALJ s September 24 Order
granting Jackson-Madison summary judgment, pending judicial review. In a Memorandum filed
June 17, 2002, thetrial court found “that the “procedural errors’ considered by the ALJin Jackson-
Madison County’s motion for summary judgment were pending in the Court of Appeals and,
therefore, the ALJlacked jurisdiction to consider these* procedural errors’.” Additionally, the court
determined that summary judgment was improper with regard to the conflict of interest issueraised
by Jackson-Madison as a genuine issue of material fact existed concerning “whether Jackson-
Madison County waived its right to object to Commissioner Mann’s alleged conflict of interest.”
In an Order filed June 26, 2002, the court concluded:

Based upon the parties’ written submissions, oral argument,
theadminigtrativerecord and therdevant authority, the Court FINDS
that Methodist’ s Petition iswell taken and shouldbe GRANTED for
the reasons set out in the related Memorandum Opinion. Said
Memorandum Opinion was filed on June 17, 2002.

Accordingly, it is hereby ORDERED that Methodist’s
Petition for Judicial Review of Administrative Order isGRANTED,
and that the [Commission’s] September 24th Order a issue in sad
petition is hereby REVERSED and VACATED. This case is
REMANDED to the [Commission] for further proceedings
consistent with this Order and the Court’s related Memorandum
Opinion.

Jackson-M adison appeals, presenting for review the following issues as quoted from its brief:

1. Did the Chancery Court err in finding that the Tennessee Health
Facilities Commission (“Commission”) was deprived of jurisdiction
to issue a final order in this case by an appeal pending before this
Court, even though no stay of the administrative proceedings was
ever requested or entered?

2. Did the Commission properly conclude in its final order that the
Commission could reconsider its own votes in a manner consistent
with ordinary principles of parliamentary procedure and the
customary preactices of the Commission?

3. Did the Commission properly conclude in its find order that a
member of the Commission had adisqualifying pecuniary conflict of
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interest affirmatively requiring him to recuse himself from
participation in the proceedings, and that his failure to do so voided
the Commission’s initial vote to grant a Certificate of need to the
appellee?

Under the Tennessee Uniform Administrative Procedures Act (“UAPA™), areviewing court
may affirm the decision of an administrative agency or remand the casefor further proceedings. See
T.C.A. 8§4-5-322 (h) (2002). T.C.A. § 4-5-322 (h) (2002 provides:

The court may reverse or modify the decision if the rights of the
petitioner have been prejudiced because the administrative findings,
inferences, conclusions or decisions are:

(1) Inviolation of constitutional or statutory provisions,

(2) In excess of gatutory authority of the agency;

(3) Made upon unlawful procedure;

(4) Arbitrary or capricious or characterized by abuse of discretion or
clearly unwarranted exercise of discretion; or

(5) Unsupported by evidence which is both substantial and material
in the light of the entire record.

In determining the substantidity of evidence, thecourt shdl takeinto
account whatever intherecord fairly detractsfromitswe ght, but the
court shall not substitute its judgment for that of the agency asto the
weight of the evidence on questions of fact.

The scope of review in this Court isthe same asin thetrial court, to review findings of fact
of the administrative agency upon the standard of substantial and material evidence. Gluck v. Civil
Serv. Comm’n, 15 S\W.3d 486, 490 (Tenn. Ct. App. 1999) (citing De Priest v. Puett, 669 S.W.2d
669 (Tenn. Ct. App. 1984)). What amountsto “substantial and material” evidence provided for in
T.C.A. 84-5-322(h) isnot clearly defined. Gluck, 15S.W.3d at 490. Itisgenerdly understood that
“it requires something less than a preponderance of the evidence, (citations omitted) but more than
ascintillaor glimmer.” I1d. (citing Wayne County v. Tennessee Solid Waste Disposal Control Bd.,
756 S.W.2d 274, 280 (1988)).

Whilethis Court may consider evidence in the record that detractsfromitsweight, the court
isnot allowed to substituteitsjudgment for that of the agency concerning theweight of theevidence.
Gluck, 15 SW.3d at 490 (citing T.C.A. 8 4-5-322(h); Pace v. Garbage Disposal Dist., 54 Tenn.
App. 263, 266, 390 S.W.2d 461, 463 (1965)). The evidence before the tribunal must be such
relevant evidenceasareasonable mind might accept asadequate to support arational conclusionand
such as to furnish areasonably sound basis for the action under consideration. Gluck, 15 SW.3d
at 490 (citing Pace, 54 Tenn. App. at 267, 390 SW.2d at 463).



Beforeaddressing the substantiveissues presented by Jackson-M adison, thiscourt must first
consider the procedural question of whether the ALJ, sitting alone, had jurisdiction to enter afinal
order in this case while the asserted “procedural errors” were allegedly pending before the court of
appeal s“ for adetermination onthemeritsasapart of aprior appea brought by [Jackson-Madison].”
Methodist contends that the ALJ lacked jurisdiction to enter afina order in this case because the
conflict of interest and reconsideration issues were simultaneously pending before both the ALJand
the court of appeals.

To reiterate, Jackson-Madison filed a petition for writ of certiorari and writ of supersedeas
in the trial court on October 23, 1998. Jackson-Madison’s petition sought judicial review of the
Commission’s September 1998 proceedings, alleging that Commissioner Charles Mann (“Mann”)
had a direct conflict of interest that required Mann to recuse himself from the vote on Methodist’s
CON application, and that the Commission had a right to reconsider its initial vote granting
Methodist’s CON application. The chancery court signed a fiat directing the clerk and master to
issue thewrit of certiorari. Methodist and the Commission regponded to the trial court’s decision
by filing mations to dismiss Jackson-Madison’s petition on the ground that “Jackson-Madison
County had adequate remedies under the Uniform Administrative Procedures Act that it had failed
to exhaust.” See Jackson-Madison County Gen. Hosp. Dist. v. Tennessee Health Facilities
Comm’'n, No. M1999-02804-COA-R3-CV, 2001 WL 1504745, at *3 (Tenn. Ct. App. Nov. 28,
2001).2

Around thetimethat Jackson-Madison filed its petition for writ of certiorari, thepartiesa so
requested a contested case hearing, to be held before the ALJ in accordancewith T.C.A. § 68-11-
109(a)(1). On January 27, 2001, Jackson-Madison filed a Motion for Summary Judgment in the
contested case proceeding, asserting that Methodist’s CON was invalid for the following reasons.

(1) [B]ecause Tenn. Code Ann. § 68-11-108(e) did not prevent the
Commission from reconsi dering and denying M ethodist Hed thcare' s
application for a certificate of need and (2) because one of the
commissionerswho votedto grant M ethodi st Healthcare' sapplication

3 The court of appeals noted:

On December 16, 1998, the trial court entered an order dismissing Jackson-
Madison County’s petition for writ of certiorari with prejudice on the ground that
Jackson-Madison County had failed to exhaustitsadministrativeremediesunder
the Uniform Administrative Procedures Act. Jackson-M adison County filed a
timely appeal with [the court of appeals].

Id. (emphasis added).



should have recused himself because of his direct financd
relationship with both parties.

Seeid.

Based on the above procedural facts, Methodist alleges that the conflict of interest and
reconsiderationissues(“procedural errors’) weresimultaneously pending beforethe court of appeals
andthe ALJ. Arguing that the perfection of an appeal divestsatribunal or lower court of jurisdiction
or further authority to act absent leave of the appellate court, M ethodi st contendsthat the AL Jlacked
jurisdiction to issueafinal order on the procedural errors questions.

Although thetrial court’ sorder dismissing Jackson-Madison’ spetitionisnot included inthe
record, we note the court of appeds’ recitation of the procedural factsin Jackson-Madison County
assupport for the conclusion that thetrial court did not dismissthe petition on the conflict of interest
and reconsideration issues. In fact, the court of appeals noted that thetrial court never reached the
substantive issues regarding disqudification and reconsideration. Rather, the trial court based its
dismissal solely on the finding that Jackson-Madison failed to exhaust its administrative remedies.
Jackson-Madison’s appeal of the trid court’s dismissal therefore only involved the question of
whether thetrial court erredin determining that Jackson-Madisonfailed to exhaust itsadministrative
remedies, and did not address or rai sethe substantive conflict of interest and reconsideration issues.

Jackson-Madison’s motion before the ALJ in the contested case hearing, in contrast,
specifically asserted the procedural errors issues. In granting Jackson-Madison’s Motion for
Summary Judgment, the ALJ entered afinal judgment on both procedural errorsissues, finding in
favor of Jackson-Madison as to both the conflict of interest and reconsideration questions.
Therefore, recognizing that the separate proceedingsinitiated beforethecourt of appealsand theALJ
involved distinct and unrelated issues, wefind that the AL Jwas not deprived of jurisdiction to enter
afinal order on the procedural errorsissues.

Our holding is further supported by the court of appeas decision in Jackson-Madison
County. In Jackson-Madison County, the court of appeals noted that the trial court properly
dismissed Jackson-Madison’s petition for writ of certiorari and held that Jackson-Madison was
entitled to dismissits appeal of thetrial court’s decision to dismissthe petition. Asthebasisforits
conclusion, the court reasoned that dismissal of theappeal would not prejudiceor impair Methodist’s
rights, stating:

Affirming the trial court’s December 16, 1998 order and dismissing
thisappeal will leave undisturbed thetrial court’ sdecision that it had
improvidently granted thewrit of certiorari because Jackson-Madison
County had another adequate appellate remedy. It goes no further
becausethetrial court never reached the substantive issuesregarding
the disqualification of one of the Commission members or the
Commission’s ability to reconsder its decison. Accordingly,
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Id. at *6-7.

Inreaching itsconclusion that Jackson-M adi son wasentitled to voluntarily dismissitsappeal
of thetrial court’ sdecision on the certiorari petition, the court of appeal s suggested that the petition
should never have been commencedinthefirst place.* 1d. at*7. The court observed that the parties
were “fated” to have a contested case hearing as both requested such proceeding upon conclusion
of the commission’s October 1998 meeting approving issuance of the CON, and offered the

dismissing thisappeal will notimpair Methodist Healthcare' sright to
challenge the jurisdiction of the administrative law judge or the
substantive merits of the decisionsin the administrative law judge’s
September 24, 2001 order.

kkhkkhkkkkhkkkhhkkhkkhhkhkkhhkhkkhhkkhkhkkhkhkkhkhhkhkhkkhkhhkhkhhkhkkhhkhkkhkhkk kkkikkxk,**x

However, aswe have aready pointed out, thetrial court’s December
16, 1998 order, limited asit isto the dismissal of thewrit of certiorari
it had improvidently granted, has no such preclusve effect. Should
Methodist Healthcare decide to continue its efforts to keep its
certificate of need afloat, the trial court’s December 16, 1998 order
will not prevent it from challenging the administrative law judge’s
jurisdiction to issue the September 24, 2001 order.

following conclusion in afootnote to its opinion:

We note, however, that the trial court eventually dismissed Jackson-
Madison County’s petition for writ of certiorari and never issued a
writ of supersedeas. Its decisions were correct on both counts
because Jackson-Madison County had a specific, statutorily-defined
appellate remedy a its disposal when it filed its petition. By
dismissing the improvidently granted writ of certiorari, the trial
court divested itself of its jurisdiction. Neither party requested a
stay while this appeal has been pending. Thus, thequestion of the
administrative law judge's authority to consider and decide

4 The court noted:

W hilewemay agreethat Jackson-M adison complicated thisproceeding by pursuing
acommon-law writ of certiorari rather than the other appellate remedies available
under Tenn. CodeAnn. § 68-11-109, wefail to understand how permitting Jackson-
M adison County to abandon aproceeding that should never have been commenced
in the first place prejudices Methodist Healthcare.
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Jackson-Madison County’ smotion for summary judgmentisnot as
one-sided as Methodist Healthcare may think.

Id. at *6 n. 16. (emphasis added).

Although the court of appeals did not rule on the jurisdiction issue, the conclusions and
analysisprovided by the Jackson-Madison County court strongly support afinding that the ALJdid
not lack jurisdiction to consider the procedural errorsissues. As stated, the court determined that
thetrial court properly dismissed Jackson-Madison’s petition for writ of certiorari on the basis that
Jackson-Madison failed to exhaust its administrative remedies. Based on this determination,
Jackson-Madison would be foreclosed from all available avenues of judicia and administrative
remedy in the event that the AL Jwas deemed to lack jurisdiction over the matter. Aggrieved parties
areentitled to seek redressfor ther losses, and therefore such aresult would beinequitable. Further,
becausethetrial court premised itsdismissal of Jackson-Madison’ s petition solely ontheground that
petitioner failed to exhaust its administrative remedies, one can logicaly conclude that the ALJ
would havejurisdiction to hear theseissuesin the context of acontested case hearing, asacontested
casehearingisthe statutorily defined administrativeremedy pursuantto T.C.A. § 68-11-109 (2001),
available to a health care institution challenging the Commission’s decision.

Therefore, on the basis of our finding that the separate proceedings before the court of
appealsand the ALJinvolved consideration of separate and distinct issues, and in light of the court
of appeals decisionin Jackson-Madison County that Jackson-Madison was entitled to dismissits
appeal, and the reasoning utilized to reach this conclusion, we hold that the ALJ did not lack
jurisdiction to examine the reconsideration and conflict of interest issues.

The first subgtantive issue raised on appeal is the question of whether the ALJ properly
concluded in his Final Order that the Commission was permitted to reconsider its initial vote
approving Methodist’s CON application, in accordance with “ordinary principles of parliamentary
procedure and the customary practice of the Commission.”

In hisFinal Order of September 24, 2001 granting summary judgment in favor of Jackson-
Madison, the AL Jdetermined that despite the Attorney Genera’ sopinion interpreting T.C.A. 8 68-
11-108(e), the Commission was entitled to reconsider itsinitid vote approving Methodist’s CON
application. The ALJreasoned that the Attorney General erroneously interpreted this statute, as he
failed to distinguish between avote and afinal decision of the Commission. The ALJconceded that
T.C.A. 8 68-11-108(e) prohibited the Commission from reconsidering a decision, but opined that
adecision and avote are not synonymous. A decision, according to the ALJ, “is not made until the
meeting adjournsand written noticeof thedecisonisissued.” TheALJdefined theterm*®decision,”
and the distinction drawn between a decision and a vote of the Commission, on case law from
outside jurisdictions, notably the cases of In re Application of Alamance Sav. & Loan Asso., 280
S.E.2d 748 (N.C. Ct. App. 1981) and Hall v. Banking Review Board, 108 N.W.2d 543 (Wis. 1961).
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Sincethe motion and vote for reconsideration were made before written notice of the Commission’s
initial vote was issued, the ALJ concluded that the initid vote granting the application was not a
“decision,” and therefore the prohibitions set forth in T.C.A. § 68-11-108(3) did not apply.

As further support for his decision, the ALJ noted that the Commission has historically
interpreted T.C.A. § 68-11-108(e) to permit reconsideration of aninitial vote prior to written notice
and adjournment of the meeting, citing three specific casesin which the Commission reconsidered
itsinitial vote on a CON application. In itsbrief, Jackson-Madison echoesthe AL J sinterpretation
of the Commission’ s past “ customary practice,” and contends that Commission Rule 0720-1-.05(2)
permitsreconsideration in accordance with accepted rulesof parliamentary procedure. Commission
Rule 0720-1-.05(2) provides.

Meetings of the Commission will be under the direction of the Chair,
or inthe Chair’ sabsence or a his/her request, the Vice-Chair or other
designated member. The meetings will be conducted in accordance
with accepted rules of parliamentary procedure, as determined by the
Chair or acting Chair.

Both the ALJ and Jackson-Madison suggest tha Robert’s Rules of Order is the accepted
authority with regard to parliamentary procedure. In his Order, the ALJ pointed to Robert’ s Rules
of Order Art. VI § 36 (4th ed. 1915), as authorizing reconsideration of avote prior to written notice
or issuance of the decision or adjournment of the meeting.

When interpreting a statute, the role of the Court is to “ascertain and give effect to the
legidative intent.” Sharp v. Richardson, 937 S.W.2d 846, 850 (Tenn. 1996). In the absence of
ambiguity, legislativeintent isderived from the face of astatute, and the Court may not depart from
the “natural and ordinary” meaning of the statute’'s language. Westland West Community Ass'n.
v. Knox County, 948 SW.2d 281, 283 (Tenn. 1997).

After examining the record in itsentirety, and in light of the applicable statutory authority,
wefind that the ALJ erred in granting summary judgment in favor of Jackson-Madison on theissue
of reconsideraion. T.C.A. § 68-11-108(€) (2001) (emphasis added) provides:

The commission’s decison to approve or deny an application shall
befinal and shall not bereconsidered. Thisprovision doesnot limit
the right to file a petition for a contested case hearing pursuant to §
68-11-109, nor does it limit the provisions of the Uniform
Administrative Procedures Act, complied intitle 4, chapter 5, part 3,
pertaining to contested case hearings.

Under T.C.A. § 68-11-108(f) (2001):
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Written notice of the decision of the commission approving,
disapproving, or deferring an application, or parts thereof, shall be
transmitted to the applicant, competing applicants, the department of
health, the department of mental health and developmental
disabilities, and others upon request.

From our reading of theplainlanguage of thisstatue, weconcludethat T.C.A. §68-11-108(€)
prohibitsthe Commission from reconsidering adecisionto approveor deny aCON application. The
statute does not distinguish between a vote and a decision of the Commission, and therefore we
refuse to read in such a distinction. Further, when read in conjunction with subsection (f), it is
apparent that the legislature did not intend to require a vote or decision of the commission to be
reduced to writing in order to constitute afinal decision. The only written requirement applicable
to these subsectionsis espoused in subsection (f), which providesthat “ written notice of the decision
of the commission” be transmitted to certain specified entities. On thisbasis, wefind that thereis
no distinction under T.C.A. 8§ 68-11-108(e) between a final vote and a fina decision of the
Commission. Moreover, wefindthat, inlight of subsection (f), the Commission’ sdecision does not

have to be reduced to writing in order to befinal.

Our reading of the statute finds support in the Attorney General’s Opinion of October 1,

1998.° In his opinion, the Attorney General concluded:

It has been suggested that Tenn. Code Ann. 8 68-11-108(e)
was intended to prevent an applicant or third party from petitioning
for a reconsideration, but not to preclude a reconsideration upon
motion of a Commission member. It has been reported that,
higoricdly, the Commission has entertained motions for
reconsideration under Robert’s Rules of Order and has interpreted
Tenn. Code Ann. § 68-11-108(e) to mean that only an agpplicant or
third party cannot petition the Commission for reconsideraion. This
interpretation is, in the opinion of this Office, in conflict with the
language used in the statute.

A basic principle of statutory construction isto ascertain and
give effect to the intention and purpose of alegislature. That intent
and purpose is to be ascertained primarily from the natural and
ordinary meaning of the language used, without a forced or subtle
construction that would limit or extend the meaning of the language.
Tuggle v. Allright Parking Systems, Inc., 922 SW.2d 105, 107

683).

> W e note that opinions of the Attorney General are not binding on courts. See Scott v. Ashland H ealthcare
Ctr., Inc., 49 S.\W.3d 281, 287 (Tenn. 2001) (quoting State v. Black, 897 S.W.2d 680, 683 (Tenn. 1995)). Although
not binding, Attorney General opinions are entitled to considerable deference. Seeid. (quoting Black, 897 S.W.2d at
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(Tenn. 1996); National Gas Distributors, Inc. v. State, 804 S.W.2d
66, 67 (Tenn. 1991). Wherethe statutory languageisplain, clear, and
unambiguous, thereisno room for interpretation or construction that
departs from the words of the statute. Tuggle, 922 SW.2d at 107.
Theclear, unambiguouslanguage of Tenn. Code Ann. §68-11-108(€e)
is that “[tlhe Commission’s decision to approve or deny an
application ... shall not be reconsidered.” The ordinary and plain
meaning of the statutory language is tha the Commisson is
precluded from reconsidering itsdecision —that is, its determination
arrived at after consideration —without regard to the origin of such a
proposed course of action. The power of an administrative agency
must find its source in an express gsatutory grant of authority.
Sanifill, Inc. v. Tennessee Solid Waste Disposal Control Bd., 907
S.W.2d 807, 810 (Tenn. 1995). Given the language of § 68-11-
108(e), the Commission has no authority to reconsider its decision to
approve or deny an application foraCON. Thus, it logically follows
that the Commission’s actions relating to the denia of the CON,
taken upon a purported reconsideration of itsoriginal approval of the
CON, are of no effect.

To briefly address the ALJ s specific findings in support of reconsideration, we begin by
noting that the ALJ cites to no case law or statutory authority from Tennessee setting forth the
precise guidelines for distinguishing a Commission “vote’ from a Commission “decision.” While
we acknowledge that the North Carolina and Wisconsin cases cited by the ALJ support the
distinction drawn, wefind that the administrative law from other states” seldom hasany value” with
regard to interpreting Tennessee administrative law. See Kenneth C. Davis, Administrative Law
Treatise 8 1:10 (2d ed. 1978) (“The administrative law of any particular stateis vital to any judge
or practitioner of that state, but the administrative law of other states seldom hasany value; one who
has an administrative law problem of one state usually turnsto the federal law, seldom to the law of
other states, if the law of the one state is inadequate.”)

Withregard to the ALJ s conclusion that Robert’ s Rules of Order 8 36, applicable pursuant
to Commission Rule0720-1-.05(2), authorized the Commissiontoreconsider itsinitial vote, wenote
that there is no evidence in the record to indicate that the Commission’s Chairman or acting
Chairman determined Robert’s Rules of Order as the governing authority on parliamentary
procedure. Therecord isdevoid of any affidavit, statute, or regulation recognizing Robert’s Rules
of Order as controlling procedural authority.

Alternatively, we notethat even if the Commission was entitled to adopt or follow accepted
rules of parliamentary procedure pursuant to Commission Rule 0720-1-.05(2), allowing for
reconsideration of an initial vote, the provision contained within T.C.A. 868-11-108(e) prohibiting
reconsideration supersedes the regulation of an administrative agency. Administrative regulations
cannot be incong stent with statutes on the same subject. Kaylor v. Bradley, 912 SW.2d 728, 734
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(Tenn. Ct. App. 1995). “The powers of [an administrative agency] must be found in the statutes.
If they are not there, they are non-existent.” Tennessee-Carolina Transp., I nc. v. Pentecost, 206
Tenn. 551, 556, 334 S.W.2d 950, 953 (Tenn. 1960). Moreover, “[administrative agencieshaveonly
such power asis granted them by statute, and any action which is not authorized by the statutesis
anullity.” General Portland, Inc. v. Chattanooga-Hamilton County Air Pollution Control Bd.,
560 SW.2d 910, 913 (Tenn. 1976) (citations omitted).

Astothe ALJ sfinal conclusion that the Commission traditionally interpreted T.C.A. 8 68-
11-108(e) aspermitting reconsideration of avote, wenote, first, that the Commission’ sinterpretation
iserroneously premised on the theory that avoteisdistinct from adecision. Moreover, although an
administrative agency’ sinterpretation of itsown enabling statuteisentitled to weight and deference,
thiscourt is hard pressed to find that three separate and unrelated decisions to reconsider an initial
vote constitutes a customary or traditional practice of the Commission, especialy where no
Commission regulation has been cited explicitly granting the Commission the power to reconsider
aninitial vote. Wenote further that al of these projects were considered by the Commission prior
to the Attorney General’s October 1, 1998 opinion.

On the weight of the plain language of the statute, we find that the ALJ erred in granting
summary judgment on the bass that Jackson-Madison was entitled to reconsider itsinitial vote at
the September 1998 hearing. Wethereforefind that the Commission’ ssecond vote at the September
23, 1998 hearing denying Methodist’s CON application is void.

Having determined that the Commission was not entitled to reconsider itsinitial vote at the
September 23, 1998 meeting, we must now consider the issue of whether Commissioner Mann had
adisgualifying pecuniary conflict of interest with regard to Methodist’s CON application. If such
a conflict is deemed to have existed, we must then determine whether Jackson-Madison, as the
objecting party, or Commissioner CharlesMann (*Mann™), astheindividual possessing the conflict
of interest, had the duty to inform the Commission of the conflict and request or initiate recusal.

Mann is the Executive Vice President and a principle owner of Specialty Surgica
Instrumentation, Inc. (“SSI”). Therecord containsundisputed evidencethat SSI conducted business
with both Jackson-Madison and Methodist prior to the September 1998 vote. According to the
Affidavit of Tom Fendley (“Fendley”), Director of Materials Management for Jackson-Madison,
Jackson-Madison made several purchases from SSI from June 1997 through September 1998,
totaling approximately $34,500.00 in sales. Fendley noted that Mann contacted him directly on
behalf of SSI several times for the purpose of soliciting purchases.

In its Supplemental Response to Jackson-Madison’ s First Set of Interrogatories, Methodist
reported that i t made purchases total ing approxi mately $405,093.00from SSl for the period spanning
1997 through 1998. Therecord further indicates that M ethodi st continued to make purchases from
SSI through at least 2000.
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Commission Rule 0720-1-.02(1) provides
CONFLICTSOF INTEREST

(1) Members. If any matter before the Commission involves any
project, transaction, or relationship in which a member or their
associated institution or businesshas adirect or aconflicting interest,
the member shall make known to the Commission that interest and
recuse himsdf/herself from the deliberation and vote, and join the
general public during the proceedings.

(emphasis added).

Based on SSI's extensive business dealings with Methodist, and Mann's “direct business
relationship” with petitioner, the ALJ determined that Mann had an “ undeniably and patently bold”
conflict of interest under Commission Rule 0720-1-.02(1).

From our review of the evidence in the record and the applicable statutory authority and
administrative law, we find that the ALJ correctly determined that Mann had a disqualifying
pecuniary conflict of interest. Our conclusion is primarily based upon Methodist’s admission that
it made purchases totaling approximately $405,093.00 from SS| for the period spanning 1997
through 1998. We are also persuaded by the Order of Administrative Law Judge Blair Scoville
Morgan, filed on March 18, 2002 in the case of Mountain States Health Alliance v. Wdlmont
Health Sysems. In Mountain States, the Commission granted Wellmont Health Systems
(“Wellmont™) aCON . Asa participating member of the Commission, Mann voted in favor of the
CON. Petitioner Mountain States Health Alliance (“MSHA”") opposed issuance of the CON, and
filed a Motion for Summary Judgment in a contested case hearing before an ALJ. As part of its
summary judgment motion, MSHA alleged that Mann had a disqualifying conflict of interest and,
under Commission Rule0720-1-.02, had an affirmative duty to recuse himself from the proceedings.
Asinthis case, SSI had substantial business interests with regard to both parties.®

TheALJgranted MSHA’ smotion, finding that Mann had adisqualifying conflict of interest.’
Recognizing that Mann cast the deciding vote in favor of the CON, the ALJ determined that the
Commission’ s vote was void ab initio, and therefore vacated the issued CON.

6AccordingtotheALJ’sOrder,WeIImont bought $456,810.79insurgical i nstruments, equi pment, and supplies
from SSI from 1997 through 2001.

! In support of its summary judgment motion, M SHA also challenged the Commission’s grant of Wellmont’s
CON application on the grounds that the application contained “numerous false, misleading and erroneous statements
concerning the supposed need for Wellmont’s project.” The ALJfound in favor of MSHA on this second ground, but
further acknowledged that Mann’sconflict of interest was* entirely dispositive of theissue of whether summary judgment
should be granted.”
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Upon our finding that Mann had a disqualifying conflict of interest with regard to
Methodist’s CON application, we must now determine whether Mann had an affirmative duty to
recuse himself prior to the vote or, in contrast, whether Jackson-Madison was required to raise a
conflict of interest objection at the hearings, demanding recusal.

To reiterate, Commission Rule 0720-1-.02(1) provides that a Commission member with a
defined conflict of interest “shall make known to the Commission that interest and recuse
himself/herself from the deliberation and vote, and join the general public during the proceedings.”
(emphasis added). By the plain and mandatory language of Commission Rule 0720-1-.02(1), it is
evident that Commissioner Mann had an affirmative duty to inform the Commission of his conflict
of interest and recuse himself from the deliberaion and vote on Methodist’ s application.

Methodist contendsthat T.C.A. § 4-5-302, aprovision of the UAPA, governsthe conflict of
interest issue, and not the Commission’srule. T.C.A. 8 4-5-302 (1998) provides, in pertinent part:

(a) Any administrative judge, hearing officer or agency member shall
be subject todisqualification for bias, prejudice, interest or any other
cause provided in this chapter or for any cause for which ajudge may
be disqualified.

(b) Any party may petition for the disqualification of an
administrative judge, hearing officer or agency member promptly
after receipt of noticeindicating that the individual will serve or, if
later, promptly upon discovering facts establishing grounds for
disgualification.

(c) A party petitioning for the disqualification of an agency member
shall not be allowed to question the agency member concerning the
grounds for disqualification at the hearing or by deposition unless
ordered by the administrati ve judge or hearing officer conducting the
hearing and agreed to by the agency member.

(d) Theindividual whosedisqualificationisrequested shall determine
whether to grant the petition, stating facts and reasons for the
determination.

Although both statutes address the avenues for disqualifying a Commission member in a
contested case proceeding on conflict of interest grounds, we find that the statutes are not
inconsistent and that, under the circumstances of this case, Commission Rule 0720-1-.02(1) is
controlling. T.C.A. 8 4-5-302 provides only that an aggrieved party “may” petition for
disqualification of a Commission member upon knowledge of the existing or aleged conflict.
Unlike Commission Rule0720-1-.02(1), T.C.A. 8§ 4-5-302 does not mandate action on behalf of the
aggrieved party through inclusion of the term “shall.” Commission Rule 0720-1-.02(1) does not
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conflict with this statute, but rather ssmply goes one step further in placing the affirmative burden
on the Commission member possessing the alleged or potentid conflict of interest to reved said
conflict to the administrative agency and to recuse himself from the voteand proceedings. Wefind
no conflict with T.C.A. § 4-5-302, as this gatute mandates disqualification of any Commission
member with a conflict of interest similar in magnitude to the conflict involved in this case. Both
the statute and the rule require disqualification based on conflict of interest, Commission Rule 0720-
1-.02(1) simply places the mandatory duty of disclosure and recusal on the Commission member --
the party best suited to realize whether such conflict exists.

Our conclusion that Commission Rule0720-1-.02(1) placed an affirmative duty on Mann to
disclosehis conflict and recuse himself from the vote and proceeding is supported by the Mountain
States Order. As stated, the ALJ in Mountain States determined that Mann had a disqualifying
conflict of interest, thereby rendering the vote void ab initio. In his Order, the ALJ explained:

By its own terms, [0720-1-.02] does not require that a party
appearing before the Commission, who is or may be jeopardized by
aCommissioner’s conflict, must first “request” disqualification of a
Commission member, based upon conflict of interest. Because a
party that appears before the Commission may not be aware of a
Commissioner’ s conflict of interest at the time of avote that impacts
that party’ srights or pecuniary interests, thisruleis sdf-executingin
the context of aconflict of interest, placing upon each Commissioner
an affirmative duty, regardless of whether any party to the proceeding
requestsit, to disclose at the beginning of the hearing adirect interest
or conflict of interest in the matter, and recuse himself/herself from
further involvement in the Commission’ s hearing on the matter, the
Commission’s deliberation on the CON and the Commission’s vote
on the CON.

Because recusal in the context of a conflict of interest is an
affirmative duty of the Commission member himself/herself, and
because al Commissioners who serve on the Tennessee Health
Facilities Commission serve to advance the public policy dearly
stated in T.C.A. 8§ 68-11-103, the falure of any party to the
proceeding to “ object” to aCommissioner’ s participation in thevote,
prior to the vote, is immaterial. There can be no “waiver” of the
public’s interest in having al votes of the Commission take place
without any member participating who hasaconflict of interest inthe
outcome of the vote.

-18-



Based on our reading of Commission Rule 0720-1-.02(1), and fortified by the decision in
Mountain States, we find that Mann had an afirmative duty to inform® the Commission of his
conflict of interest and thereby recuse himself from the vote and proceedings. Wefurther find under
the record that Jackson-Madison’ s failure to petition the Commission for recusal did not constitute
a waiver. We hold that Mann’s participation in the initial September 1998 vote approving
Methodist’s CON application caused the vote be tainted in violation of the Commission’s own
conflict of interest rule, and therefore declare said vote void ab initio.

To summarize, we find that the ALJ correctly determined that Mann had a disqualifying
conflict of interest. We further hold that the ALJ correctly interpreted Commission Rule 0720-1-
.02(1) to place an affirmative duty on Mann to disclose his conflict of interest and recuse himself
from the vote and proceedings. Mann’s participation in both votes, and his subsequent affirmance
of the Attorney General’ s opinion and approval of the CON based on this opinion, render the CON
awarded to Methodist null and void.

Accordingly, theorder of thetrial court isvacated, and the caseisremanded to the Tennessee
Health FacilitiesCommissionfor consideration of Methodist’ sCON application, consistent withthis
Opinion. Costs of the appeal are assessed one-half to Jackson-Madison County General Hospital
District anditssureties, and one-half to Jackson Tennessee Hospital Company, L.L.C. d/b/aRegional
Hospital of Jackson and its sureties.

W. FRANK CRAWFORD, PRESIDINGJUDGE, W.S.

8 Methodist contends that Jackson-Madison failed to make any showing “whatsoever that Commissioner Mann
had any knowledge of SSI’'s business dealings with the parties at the time of the September 1998 vote on M ethodist’s
CON.” Inlight of the undisputed evidence that M ethodist made purchases totaling nearly $405,093.00 from SSI for the
period spanning 1997 through 1998, we are unable to conclude that Mann, as the Executive Vice President and one of
the principle owners of SSI, had absolutely no knowledge of SSI’'sinvolvement with M ethodist.
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